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No. 9499 


CHARLES C. CROWDER, Appellant 

v. 

CAPITAL GREYHOUND LINES, 
a corporation, Appellee 


APPEAL FROM A JUDGMENT OF THE MUNICIPAL COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This appeal is from a judgment of the Municipal Court 
of Appeals affirming a judgment of the Municipal Court for 
the appellee (defendant). 

The jurisdiction of this Court to review the judgment of 
the Municipal Court of Appeals is given in Title 11, Sec. 
773, D. C. Code 1940, Supp. V. 

Statement of the Case 

The plaintiff (appellant) was in the Army and (the 
Bill of Particulars is not in the Record but the following 
appears in the decision of the Municipal Court of Appeals, 
J. A. 13), intending to go to Washington, D. C., he boarded a 


i 
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bus of the defendant (appellee) and as a result of negli¬ 
gence he was delayed and injured. He entered suit on De¬ 
cember 5, 1941 (J. A. 1) by filing a Bill of Particulars in 
the Municipal Court. 

The defendant filed consecutively three motions for a V 
better and more specific particulars and when they were 
finally disposed of on February 11, 1942, the plaintiff was 
no longer available for trial. On August 18, 1944 the case 
came on to be heard on the praecipe of attorney for defend¬ 
ant (J. A. 2). The then attorney for plaintiff filed a Mo¬ 
tion to Stay Proceedings (J. A. 2) with his affidavit 
attached as to the plaintiff being in the Army and that his 
whereabouts were unknown. 

The motion was heard and the entry on the jacket of the 
case Mates “ * * * heard—Files.” The trial court, Judge 
McMahon, did not decide the motion (J. A. 3). 

The Statement of the Proceedings (J. A. 6) has it that 
the case went to the files by consent. The plaintiff denies 
this and directs the attention of the Court to letters of 
April 27,1944 and August 18. 1944 (J. A. 8, 19) which were 
shown to the trial court and were filed with the Municipal 
Court of Appeals and were returned by that court to the 
attorney for the plaintiff (J. A. 8). 

On July 18, 1946 a Motion to Dismiss Proceedings (J. A. 

3) was continued to July 25, 1946 (J. A. 3, 19, 20) because 
of the absence of the attorney for the defendant and on the 
25th the entry of the trial court is that the motion was grant¬ 
ed “without opposition” (J. A. 4, 20). The Motion to Stay 
Proceedings and the Affidavit were in the jacket of the case. 

The attorney for the plaintiff was not notified of the 
trial court’s ruling. 

A Motion to Vacate and Set Aside Dismissal, and to Stay 
Proceedings was filed (J. A. 4) and denied on September 6, 
1946 (J. A. 5). 



The Statement of Proceedings (J. A. 0) as signed by 
Judge McMahon on November 27. 1946, without the signa¬ 
ture and agreement of counsel for the plaintiff, states that 
the attorney for the plaintiff asked that the trial court be 
advised to “take such action as it saw fit” (J. A. 7). This 
differs with the version of the attorney for the plaintiff 
(J. A. 20) who told the attorney for the defendant to tell 
the Court that he opposed the motion of the defendant. 

The plaintiff requested the Municipal Court of Appeals 
to consider the pleadings and the jacket below which was 
denied (J. A. 8). This request was renewed at the oral 
argument and the Chief Judge stated that the Court would 
consider the original file if it deemed it necessary (J. A. 
19). The minutes of this Court does not reveal that the 
Court considered the original file and papers of the trial 
court, however, the opinion of the Municipal Court of 
Appeals (J. A. 13) mentioned the original bill of particu¬ 
lars and its allegations which are not in the Record as it is 
in this Court or the Record as it was in the Municipal Court 
of Appeals (J. A. 1). 

Before the Municipal Court of Appeals announced its 
opinion on February 14, 1947 (J. A. 13), after oral argu¬ 
ment in open Court, the Clerk of that Court requested 
counsel to meet the Court for conference on January 30, 
1947 at 2:30 p. m. This conference was held in chambers. 

Judge Clagett then informed counsel (J. A. 22, 23) that 
the War Department had been contacted by telephone and 
had received information as to the whereabouts of the 
plaintiff over the telephone. Then a telephone call was 
made to Petersburg, Virginia to the Mother of the plaintiff 
(J. A. 23) and then a visit made to the sister of the plaintiff 
who lived in Washingon, D. C. and a conversation had with 
the brother-in-law of the plaintiff (J. A. 24). 
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Tlie Memorandum does not state that the attorney for 
plaintiff remarked as to the unusual nature of the proceed¬ 
ing and asked to examine the paper which Judge Clagett 
was reading from (J. A. 23) and this request was refused. 
The attorney for plaintiff objected to the entire proceed¬ 
ing. The Memorandum does not state that the attorney for 
the plaintiff was interrogated as to the information ob¬ 
tained apparently by Judge Clagett. 

The Municipal Court of Appeals affirmed the judgment 
of the Municipal Court (J. A. 18). 

The Municipal Court of Appeals denied the request of the 
plaintiff to the Clerk of that Court to include in the Record 
for transmittal to this Court the pleadings requested in his 
Designation of Record (R. 52) and in the Motion to Require 
Lower Court to Place Pleadings in the File or Jacket 
(J. A. 21). 

Statutes and Rules of Court Involved 

Soldiers’ & Sailors’ Civil Relief Act of 1940, as 
amended, Oct. 17, 1940, c. 888, Sec. 1, 54 Stat. 
1178; Tit. 50, App. Sec. 521, U. S. C. A. 

I). C. Code 1940, Supp. V, Title 11, Sec. 773, Review 
of judgments in the United States Court of 
Appeals for the District of Columbia—Pro¬ 
cedure. 

Rules Governing Appeals from the Municipal 
Court of Appeals, 75 U. S. App. D. C. 415, 
at seq.y Rule 3 (a), (c), Record. 

Rules of the Municipal Court of Appeals, Rule 
21 (a), Record in Appeals of Right. 

Rules of the Municipal Court of 1931, as amended 
Rule 2, Sec. 3, Filing of Papers. 
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In eases of Class A a Declaration and a Bill of Particu¬ 
lars shall be filed as more fully set forth in Section 1 of 
Rule 21. In cases of Class B no formal pleadings shall be 
required, but such suits shall be filed by delivery to the 
Clerk of a Bill of Particulars, together with a copy thereof 
for each defendant, which Bill of Particulars, if the suit be 
upon contract, expressed or implied, shall consist of an 
itemized statement of the account, or of the nature of the 
demand, or if the suit be for a tort, shall consist of a brief 
statement of the nature of the tort, and such further in¬ 
formation as will reasonably inform the defendant of the 
nature of the case he is called upon to defend. If any Bill 
of Particulars be held by the Court to be insufficient, leave 
may be granted to amend the same. In no case shall facts 
stated in an Affidavit of Merit serve as a Bill of Particu¬ 
lars (April 7, 1933). 

Statement of Points 
I 

The trial court erred in refusing to make an affirmative 
ruling that the ability of the plaintiff “to prosecute the 
action * * * is not materially affected” by reason of his 
military service when the record discloses that the plaintiff 
is prima facie in the Army. 


,<rj) 

The Municipal Court erred in not considering for error 
the pleadings and original entries as shown by the trial 
court when the plaintiff stated that the Statement of Pro¬ 
ceedings is not accurate and the Transcript of Record not 
complete. 
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III JU/ 

The Municipal Court tarred in not showing by its minutes 
that it considered the original record and pleadings of the 
trial court for any purpose and it erred in refusing to make 
the original file of the trial court part of the record on 
appeal to the United States Court of Appeals when the 
original file had been used bv it. 


IV 


The Municipal Court of Appeals erred in seeking proof 
and considering matters that were never introduced in evi¬ 
dence and were never considered by the trial court in an 
effort to support the judgment of the trial court. 

Summary of Argument 

I 


The trial court is under a statutory duty under the Sol¬ 
diers’ & Sailors’ Civil Relief Acts to find affirmatively that 
the ability of the plaintiff to prosecute the action is not 
effected by reason of his military service before it can 
proceed against his interest in the pending proceeding. 

II 


The Municipal Court of Appeals must consider the origin¬ 
al pleadings, entries and all pleadings and letters submitted 
to the trial court when there are inconsistencies within the 
Transcript of Record and apparent inadequacy of the 
Record. 
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III 

The minutes of the Municipal Court of Appeals should 
reveal the examination of the file of the trial court when it 
is examined and the record on appeal should include the 
file of the trial court when it was examined and used for any 
purpose. 


IV 

The Municipal Court of Appeals cannot consider mat¬ 
ters as evidence which was never introduced and considered 
as evidence by the trial court in an effort to support the 
judgment of the trial court. 

ARGUMENT 

I 

The trial court is under a statutory duty under the 
Soldiers’ & Sailors’ Civil Relief Acts to find affirmatively 
that the ability of the plaintiff to prosecute the action is 
not effected by reason of his military service before it can 
proceed against his interest in the pending proceeding. 

There was a motion to stay proceeding and an affidavit in 
support on the ground that the plaintiff was in the Army 
(J. A. 2, 3). On the face of the record there was a duty 
upon the trial court to find affirmatively that the ability of 
the plaintiff to prosecute his action was not effected by his 
service in the Army. The trial court not only did not so but 
refused to act on two occasions: 1944 and 1946 (J. A. 3, 4, 
5, 7). 

Plaintiff’s presence was necessary because of the nature 
of the case. Length of service and war service could have 
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caused the plaintiff to have forgotten the case. The injury 
occurred in May of 1941 and the motion to dismiss was 
heard on July 25, 1946. 

*The refusal of the trial court to find specifically on the 
military service was contrary to the statute, decision of 
this Court and the Supreme Court. 

Soldiers’ & Sailors' Civil Relief Act of 1940 as 
amended, Oct. 17, 1940, c. S8, Sec. 1, 54 Stat. 
1178; Tit. 50, App. Sec. 521, U. S. C. A. 

Boone v. IJghtncr. 219 C. S. 561, 63 S. Ct. 1223, 
122S-9. 

In re Adoption of Minor, 78 U. S. App. D. C. 48, 
136 F. 2d 790. 


II 

The Municipal Court of Appeals must consider the 
original pleadings, entries and all pleadings and letters 
submitted to the trial court when there are inconsist¬ 
encies within the Transcript of Record and apparent in¬ 
adequacy of the Record. 

The plaintiff alleged that the Transcript of Record was 
inconsistent and inadequate. The plaintiff filed a motion 
(J. A. S) and made an oral motion during argument to con¬ 
sider the file below. Chief Judge Cayton stated from the 
bench that the Court would consider the file if it became 
necessary. 

The entry has it that the motion to dismiss was granted 
without opposition (J. A. 4) but the Statement of Proceed¬ 
ings states that the motion was granted after argument 
(J. A. 7). 

The entry has it that the motion to stay proceedings was 
beard and went to the files (J. A. 3) but the Statement of 
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Proceedings states that no ruling was made or requested 
and that the case went to the files by agreement (J. A. 6). 

The proposed Statement of Proceedings and letters of 
the plaintiff and defendant would have been helpful (J. A. 
8 , 21 ). 

Marvin’s Credit, Inc. v. Hall, 76 IT. S. App. D. C. 
95, 129 F. 2d 57. 


m 

The minutes of the Municipal Court of Appeals should 
reveal the examination of the file of the trial court when 
it is examined and the record on appeal should include the 
file of the trial court when it was examined and used for 
any purpose. 

The Municipal Court of Appeals states 4 ‘In the original 
bill of particulars filed in his (meaning plaintiff) behalf 
* * # ” in its opinion (J. A. 13). This plainly reveals 
that the Court considered the file of the trial court as the 
bill of particulars was not in the Record on appeal (J. A. 
1). It should have been included by the Clerk of the 
Municipal Court but was not. Rule 21 (a), Rules of the 
Municipal Court. 

There appear>no minute or docket entry that the original 
file of the trial court had been considered and examined and 
used (J. A. 8, R. 18). 

Norris v. S. E. C., U. S. App. D. C. , 

F. 2d No. 9272, dec. Feb. 17,1947. 

The Designation of Record filed by the plaintiff was not 
complied with (R. 52) which requested the file in the trial 
court. 
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IV 


The Municipal Court of Appeals cannot consider mat¬ 
ters as evidence which was never introduced and con¬ 
sidered as evidence by the trial court in an effort to sup¬ 
port the judgment of the trial court. 


The Municipal Court of Appeals called the War Depart¬ 
ment and used information which was never before the 
trial court in reaching his decision and which was never 
introduced as evidence and never considered as evidence. 

liiited States v. Abilene & So. Ky. Co., 265 T\ S. 
274, 283, 289. 

I'atke Patents v. Coe, 74 App. 1). C. 231, 209, dis¬ 
senting opinion. 

Norris v. S. E. C., see above. 


The Municipal Court of Appeals received information 
from the War Department in violation of regulations (J. A. 
10, 11). This form letter had been submitted to the trial 
court (J. A. 4, 7). 

The Memorandum of March 4, 1947 is self-revelatory 
(J. A. 22). Only the high office of the Municipal Court of 
Appeals can explain the War Department giving this in¬ 
formation over the telephone and the dispatch in which the 
request was handled as the information is confidential and 
many requests of this nature are made. A written demand 
is required of tlie average citizen. 


The telephone calls to the War Department, Petersburg, 


Virginia, personal visit in Washington, 1). C. was and 
not evidence. 


is 


Judge Clagett in White v. Corbett, D. C. Mun. App., 51 
A. 2d 676, said in reversing a judgment of the trial court 
for the defendant, “We cannot, without perpetrating an 
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injustice upon the plaintiff, prop up the decision of the 
trial court by supplying supports which were not there 
when the case was decided.” A salutary rule and one which 
should have been followed in the instant case. 

The judgment for the defendant should be reversed and 
tlie action reinstated. 

Respectfully submitted, 

I. H. HALPERN 
Attorney for Appellant 
Bond Building 
Washington 5, D. C. 
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1 JOINT APPENDIX 

No. 9499 

CHARLES a CROWDER, Appellant 

v. 

CAPITAL GREYHOUND LINES, a Corporation, 

Appellee 

APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA 

2 Docket Entries of Municipal Court 

Bill of Particulars filed December 5, 1941. 

Demurrer filed January 7,1942. 

Jan. 8, ’42—After consideration of defendant’s motion to 
dismiss it is ordered that said motion be grant¬ 
ed. Minutes 132, page, 327, Judge Raedy. 

Amended Bill of Particulars filed January 16, 
1942. 

Memo. Filing of Motion for Better Bill of Particu¬ 
lars. 1/22/42. 

Jan. 28, ’42—After consideration of defendant’s motion for 
a better Bill of Particulars, it is ordered that 
said Motion be granted. Mins. 132, page 353, 
Judge Raedy. 

Second Amended Bill of Particulars filed Feb¬ 
ruary 6, 1942. 

Motion for Better Bill of Particulars filed 
Feb. 4,1942. 

Feb. 11, ’42—Upon consideration of Defendant’s Motion, 
filed herein, to require the plaintiff to file a 


more specific Bill of Particulars, it is ordered 
that said Motion be, and the same is hereby 
overruled. Mins. 131, Page 358, Judge Cav- 
ton. 

Praecipe filed August 11,19*14, by attorney for 
Defendant calendaring cause for August 18, 
1944. 


3 ' Motion to Stay Proceedings 

Plaintiff moves the court for an order staying proceed¬ 
ings herein during the period of his war service and for 
three months thereafter, and for reason therefor avers that 
he is on active dutv with the United States Armv Air Force 

•> w 

and is unable to prosecute this action during such time. 

s. ARTHUR L. WILLCHER, 
A ttorney for Pin ini iff. 


5 Affidavit 

Arthur L. TTillcher, being first duly sworn on oath, de¬ 
poses and says that this affidavit is filed in support of 
plaintiff’s motion to stay this action. Affiant was requested 
by Isadore H. Halpern, plaintiff’s prior attorney, to pro¬ 
tect plaintiff’s interest while the said Tsadore H. Halpern 
was in the army. Affiant was informed and believes and up¬ 
on such information and belief states that at the last time 
h^ard from, plaintiff was on active duty with the United 
States Army Air Force stationed with the 27th. Air Base 
Squadron, 28th Air Base Group, located at Bowman Field, 
Louisville, Kentucky. That on May 9,1944, affiant wrote to 
plaintiff at such address but was informed that plaintiff 
was no longer stationed there. The present whereabouts 
of plaintiff are unknown to affiant. Affiant avers that plain- 
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tiff is unable to proceed with the prosecution of this action. 
Affiant further avers that plaintiff’s ability to prosecute 
this action is materially affected by his service with the 
United States Armv Air Force. 

s. ARTHUR L. WILLCHER. 

Sworn to and subscribed before me this 16th. dav of Au- 
gust, 1944. 

s. DOROTHY J. REIS, 

Notary Public , D. C. 

Memo. August 18, 1944—Plaintiff’s Motion to Stay Pro¬ 
ceedings heard—Files. This entry appears on back 
of jacket. 


6 Motion to Dismiss Cause for Want of Prosecution 

Comes now the defendant bv its attornevs and moves the 
Court to dismiss this cause for want of prosecution. 

/s/ HENRY I. QUINN, 

/s/ RICHARD W. GALIHER, 
Attorneys for Defendant , 
637 Woodward Building, 
Washington, D. C. 

To: 

I. H. Halpern, Esq., 

Colorado Building, 

Washington, D. C. 

Please take notice that the above motion will be called 
to the attention of the presiding judge in the Municipal 
Court on Thursday, July 18,1946, at 10:00 A. M., or as soon 
thereafter as counsel can be heard. 

/s/ RICHARD W. GALIHER. 

July 18,1946—Continued to July 25, 1946 by court. 
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July25,1946—Defendant’s motion to Dismiss Cause for 
"Want of Prosecution, Granted, without op¬ 
position. Mins. 141, page 434, Judge Mc¬ 
Mahon. 


7 Motion to Vacate and Set Aside Dismissal, and to 

Stay Proceedings 

Comes now the attorney for plaintiff and moves the Court 
to set aside and vacate the entry of July 25, 1946 and for 
reasons therefore states as follows: 

1. Soldiers and Sailors Civil Relief Act of 1940, as 
amended. 

2. The motion to stay proceedings and affidavit filed on 
August 17,1944. 

1 3. The failure of this Court to act on this motion. 

4. Counsel for plaintiff does and did oppose this motion 
to dismiss for want of prosecution. 

5. Counsel for plaintiff so informed counsel for defend¬ 
ant. 

6. Counsel for plaintiff was not present in Court on 
July 25,1946 when this action was taken. 

7. Counsel for plaintiff was not notified by the Court or 
counsel for defendant as to the action taken. 

8. Findings of fact and conclusions of law are requested. 

9. Nothing in the record to show that plaintiff is not 
still in the Service. 

10. Counsel for plaintiff has written to the War Depart¬ 
ment to learn if plaintiff is still in the Service. 

11. Counsel for plaintiff has every reason to expect the 
plaintiff to communicate with his counsel when he should 
leave the Service. 

/s/ I. H.HALPERN, 

i Attorney for Plaintiff , 

Colorado Building. 
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8 Memo. July 30, 1946—Plaintiff’s Motion to Va¬ 

cate and Set aside Dismissal, and to Stay Pro¬ 
ceedings, filed, set for hearing August 1,1946. 
Memo. August 1, 1946—Hearing of Motion set to 9-6-46, 

upon order of Court. 

• • • 

Praecipe continuing Motion. 

The 15th day of August, 1946. 

Feled. 

August 15,1946. 

Mun. Ct. D. C. 

Please continue the Motion to set aside the order of dis¬ 
missal to September 12, 1946, and extend the time to hear 
this motion. 

/s/ E. W. GALIHER, 

Attorney for Defendant. 
/%/ I. H.HALPERN, 

Attorney for Plaintiff. 


ORDER OVERRULING MOTION TO VACATE AND 
SET ASIDE DISMISSAL, ETC. 

September 6, 1946—Come now the parties hereto by their 
respective attorneys of record, and plaintiff’s Motion to 
Vacate and set Aside Dismissal, and to Stay Proceedings, 
being considered, it is ordered that said motion be, where¬ 
upon, the same is hereby overruled. Plaintiff thereupon 
notes an exception. 

Thereupon plaintiff makes an oral motion for the Court 
to make a Finding of Fact and Conclusion of Law, and 
the Court, upon consideration, orders that said motion 
be, whereupon, the same is hereby overruled. Plaintiff 
thereupon notes an exception. 
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10 Amended Statement of Errors 

1. The Court erred in not granting the motion to stay 
proceedings. 

2. The Court erred in refusing to act on the motion to 
stay proceedings. 

3. The Court erred in granting motion to dismiss cause. 

'4. The Court erred in refusing to grant* motion to dis¬ 
miss. 

1 5. The Court erred in refusing to enter Findings of Fact 
and Conclusions of Law. 

/s/ I. H. HALPERN, 

Attorney for Plaintiff. 


12 Statement of Proceedings 

The defendant filed a praecipe on August 11, 1944, to 
calendar the cause for hearing on August 17, 1944. The 
then attorney for the plaintiff, Mr. Willcher, filed a motion 
to stay proceedings, with his affidavit attached. When this 
motion was called for hearing before Judge McMahon on 
August 18, 1944, there was some discussion on the motion. 
No ruling on the motion was made or requested. Counsel 
bn both sides suggested that the case be sent back to the 
files which was accordingly done. 

On July 25, 1946, a motion to dismiss the above entitled 
cause for want of prosecution, filed on behalf of the defend¬ 
ant, was scheduled for hearing before Judge McMahon. 
Upon the calling of the calendar, H. W. Galiher, Esq., at¬ 
torney for the defendant, and I. H. Halpern, attorney for 
the plaintiff, were both present in Court and both announced 
they were ready for a hearing on the motion. 

The Court announced a recess to enable the Clerk’s 
Office to present to the Court certain papers in another case 
then on hearing which were not in Court. 
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After Judge McMahon returned to the bench and when 
the motion in the instant case was called for hearing, Mr. 
llalpern was not present. Upon inquiry, Judge McMahon 
was advised by Mr. Galiher that during the recess Mr. 

Halpern had told him that he did not intend to 
13 wait around for the motion to be reached and that as 
the Court had taken a recess he, Mr. Halpern, did 
not intend to wait any longer and that Mr. Galiher could 
advise the Court as to his feelings and that the Court could 
take such action as it saw fit. 

After argument by Mr. Galiher on the motion to dismiss 
the motion was granted. 

Subsequently there was filed by Mr. Halpern a motion 
to set aside and vacate the order of dismissal and to stay 
proceedings. 

During the hearing of the motion to vacate the order 
of dismissal, Mr. Halpern was advised that the motion to 
dismiss was heard in his absence because the Court had 
been advised by Mr. Galiher of the conversation with Mr. 
Halpern during the recess of the Court on July 25,1946. 

Upon inquiry by the Court, Mr. Halpern stated that he 
had no knowledge as to the whereabouts of the plaintiff 
and did not know whether or not the plaintiff was in the 
military service or whether he had been discharged. 

After argument on this motion, the motion was denied. 
The Court refused to make findings of fact and conclusions 
of law. Objections were noted. 

November 27, 1946. 

,/s/ JOHN P. McMAHON, 
Judge . 
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18 Docket Entries of Municipal Court of Appeals 

1946 

December 23: Motion for Leave to Bring Original Papers 
and to Consider 2 Letters Attached to Mo¬ 
tion. 

30: Opposition to Motion for leave to bring 

orig. papers, etc. 

* • • 

31: Motion for Leave to Bring Original Papers 
and to Consider 2 Letters Attached to Mo¬ 
tion—denied. (Letters returned to Hal- 

pern.) 

* • • 


26 Motion to Bring Original Jacket and Papers From 
Lower Court and Consider Two Letters Attached 
Hereto as Part of the Record on Appeal 

Comes now the appellant and moves the Court to bring 
the original jacket and papers in this case from the court 
below and to consider two letters attached as part of the 
record on appeal and for reasons therefore states as fol¬ 
lows: 

1. There is an apparent discrepancy between the State¬ 
ment of Proceedings and an entry on the jacket of the case. 

2. Counsel for appellant did not consent to this State¬ 
ment. 

3. That the letters are a contemporaneous record of 
what occurred instead of memory. 

4. That the letters were read to the court below and to 
counsel for appellee at a conference to settle the statement 
of proceedings. 

/s/ I. H. HALPERN, 

Attorney for Appellant. 
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July 15, 1946 


Office of the Adjutant General 
United States Army 
War Department 
Washington 25, D. C. 

Be: Charles C. Crowder 
Gentlemen: 

I am counsel for Charles C. Crowder who has a suit 
pending in the Municipal Court for the District of Columbia 
in which he is plaintiff. 

Please advise me if he still is in the service and he is the 
same Charles C. Crowder who was last stationed at Fort 
Knox, Kentucky, when I last knew of his station. 


ihh.ggs 


Sincerely yours, 

/s/ T. H. HALPERN. 


30 PE-I/DFS 

WAR DEPARTMENT 
The Adjutant General’s Office 
Washington 25, D. C. 

29 July 1946 

Mr. I. H. Halpern 
Colorado Building 
1341 G Street, NW 
"Washington 5, D. C. 

Dear Mr. Halpern: 

Reference is made to your letter of recent date, request¬ 
ing information as to whether or not Charles C. Crowder, 
is now in the Armed Forces. 

A careful search has been made but this office has been 
unable to identify a record of the enlistment or induction in 
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the Army, to date, of the individual referred to, from the 
information furnished. 

The inclosed form letter sets forth the conditions under 
which certificates under the provisions of the Soldiers’ and 
Sailors’ Civil Relief Act of 1040 are issued for use in legal 
proceedings. 

Requests for information covering service in other 
branches of the Armed Forces of the United States, should 
be addressed as follows: Those pertaining to the Navy, 
to the Chief, Bureau of Naval Personnel, Navy Department, 
Washington, D. C., and to the Marine Corps, to the Com¬ 
mandant, United States Marine Corps, Washington, D. C. 

Verv trulv vours, 

/»/ FDWARD F. WIT SELL, 
Major General, 

The Adjutant General, 

Bv:. 

I Incl. 

AGO form letter. 


31 FORM LETTER 

WAR DEPARTMENT 
The Adjutant General’s Office 
Washington 25, D. C. 

All requests for the issuance of a certificate of military 
service by The Adjutant General under Section 601 of the 
Soldiers’ and Sailors’ Civil Relief Act of 1940 (Public, No. 
861, 76th Congress), must in all cases be accompanied by the 
fullest possible information relating to the identity of the 
person with respect to whom the certificate is desired. This 
is made necessary because War Department files contain 
some Twelve million separate sets of records showing the 
military service of former soldiers and men who are now 
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members of the Army. It is manifest that among files so 
numerous there will be many recurrences of the same or 
substantially similar names. Due to this fact it is virtually 
impossible to make an effective search for, or identify with 
any degree of certainty, the record of any person in the 
absence of such information. 

In view of the time unavoidably entailed in searching 
through War Department files and the consequent delay 
which may thereby result in your litigation, the cooperation 
of all concerned is sought in limiting applications for cer¬ 
tificates to those cases wherein other evidence of military 
status or the absence of such status is not readilv available. 

A certificate will be issued upon the application of any 
person who has been or is now in military service concern¬ 
ing his own service, provided he submits full information 
concerting the date and place of his enlistment or induction, 
the name under which he enlisted or was inducted, the date 
and place of his birth, his serial number (if known), the 
designation of the court and title and number of the case 
in which the certificate is to be Hied. 

In all other instances certificates will lie issued upon the 
application of any person interested where they are desired 
for use in proceedings affected by the act with respect to 
some person who is a party to such proceeding provided the 
application (a) embodies (to the extent known to the ap¬ 
plicant) the following information relative to the person 
concerning whose status the certificate is desired: 

32 (1) His full name; 

(2) If believed to be in service, the name under 
which it is thought that he enlisted or was inducted and 
the date and place of his enlistment or induction; 

(3) The date and place of his birth; 

(4) His last known address; 

and (b) is accompanied by an affidavit executed by the ap¬ 
plicant or someone on his behalf showing that: 
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(1) There is a proceeding pending which is affected by 
the act; 

(2) The proceeding was filed in (name the court where 
filed) and the number and the title of the proceeding are 
(give the official number and short title of the case); 

(3) A certificate of record of military service is re¬ 
quested as to (naming the person or persons) and the per¬ 
son, or each of the persons, named is a party to that pro¬ 
ceeding. 

Sincerely yours, 

/s/ EDWARD F. WITSELL, 
Major General, 

The Adjutant General. 

34 Jan. 28,1947 

Please be present on Thursday, Jan. 30, at 2:30 P. M. 
for conference with the Court in the above entitled case. 

C. NEWELL ATKINSON, 

Cleric. 
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Opinion 

35 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

Xo. 469 


’haiu.es C. Crowder, 

Appellant , 


V. 


Capital Greyhound Lines, a cor¬ 
poration, 


Appellee. 


Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued January 13, 1947 Decided February 14, 1947) 

I. H. Halpern for appellant. 

Richard W. Galiher, with whom Henry I. Quinn was on 
the brief, for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, 
Associate Judges. 

CLAGETT, Associate Judge: At the time this action 
was commenced in 1941 appellant, who was plaintiff in the 
trial court, was an enlisted man in the United States Army. 
In the original bill of particulars filed in his behalf by his 
present counsel it was alleged that in May 1941 appellee, ns 
a common carrier of passengers, undertook to transport ap¬ 
pellant safely from Louisville, Kentucky, to Washington, 
D. C., and failed to do so, and that as a result appellant had 
suffered personal injuries and damage to his clothing and 
loss of his vacation. Damages in the amount of $500 were 
claimed. 
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Appellant took no steps in the case between February 
1942 and August IS. 1944. when appellee calendared the ac¬ 
tion for trial. Thereupon another attorney to whom the 
case had been referred filed a motion to stay the proceedings 
during tlie period of appellant's war service and for three 
months thereafter, on the ground that appellant was on ac¬ 
tive duty with the United States Army and was unable to 
prosecute the action at that time. Accompanying the motion 
was an affidavit by the temporary counsel stating 
that the original counsel was himself in the Army, 
that when last heard from appellant was on active 

service with the United States Army Air Forces stationed 

| 

with the 27th Air Base Squadron, 28th Air Base Group 
located at Bowman Field, Louisville, Kentucky, that the 
Whereabouts of appellant was unknown to counsel, and that 
appellant's ability to prosecute the action was materially 
affected by his service in the Army. When this motion was 
called for hearing later in August 1944, no ruling on the 
motion was made or renucstod because counsel on both 
sides suggested that the case be sent back to the files. 

Nothing further was done by either party until July 9, 
1946, when appellee filed and served upon appellant’s orig¬ 
inal counsel (who had long since left the Army and resumed 
control over the case) a motion to dismiss the action for 
want of prosecution. Hearing on this motion was continued 
to a date two weeks later. 

Upon the calling of the calendar on the date set, counsel 
for botli parties were present and announced they were 
ready for the hearing. The court announced a recess to 
enable the Clerk's Office to locate papers in another case 
then on hearing. After the judge returned to the bench and 
when the motion to dismiss this case for lack of prosecution 
was called for hearing, appellant’s counsel was no longer 
in court and counsel for appellee advised the court that dur¬ 
ing the recess appellant’s counsel “had told him that he did 
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not intend to wait around for the motion to be reached and 
that as the court had taken a recess he did not intend to wait 
any longer" and that appellee’s counsel "could advise the 
court as to his feelings and that the court could take such 
action as it saw fit.’’ Appellee’s counsel then argued the 
motion, and the motion to dismiss was granted. 

About five days later appellant’s counsel filed a motion to 
vacate and set aside the dismissal and to stay the proceed¬ 
ings, stating inter alia that there was nothing in the record 
to show that appellant was not still in the service, that coun¬ 
sel for appellant had written to the War Department to in¬ 
quire whether appellant was still in the service and that 
counsel had every reason to expect his client "to communi¬ 
cate with his counsel when he should leave the service." 
The motion to set aside the dismissal was heard on Septem- 
6, 1946, which was approximately two months after 
37 the motion to dismiss was originally filed and more 
than a month after the War Department had written 
counsel saying it needed more information in order to 
identify appellant. At the last hearing the trial court in¬ 
quired of counsel for appellant as to the then status of ap¬ 
pellant, and his counsel replied "that he had no knowledge 
as to the whereabouts" of appellant "and did not know 
whether or not he was in the military service or whether 
he had been discharged." The trial court then overruled 
the motion to set aside the dismissal, and this appeal fol¬ 
lowed. We allowed the appeal to be filed without prepay¬ 
ment of costs upon representations of appellant’s attorney 
that "so far as he knows appellant is still in the Army of 
the United States," and that counsel had no money belong¬ 
ing to appellant. Costs of the appeal in the trial court were 
likewise waived. 

During the oral argument we inquired if appellant’s coun¬ 
sel had learned whether appellant had been released from 
the service. He gave a negative reply and took the position 
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that we were not entitled to make the inquiry. He asked, how¬ 
ever, that we take into account a copy of a letter he had 
written to the Office of the Adjutant General dated approxi¬ 
mately one week after the motion to dismiss had been filed, 
togther with a form letter from the Adjutant General’s 
Office, dated July 29,1946, to the effect that the soldier could 
not be identified on the basis of the information furnished 
by counsel. The only facts counsel had given in his letter 
to the War Department were the name of appellant and that 
he was at Fort Knox, Kentucky, when counsel last knew of 
his station. The War Department was not furnished with 
the fact as shown in the affidavit of the substitute counsel 
(which affidavit was a part of the record in the trial court) 
that appellant had been attached to the 27th Air Base Squad¬ 
ron, 28th Air Base Group located at Bowman Field, Louis¬ 
ville, Kentucky. Further, during the oral argument counsel 
stated that appellant was from YTrginia and had had a rela¬ 
tive living in Washington, D. C. 

Appellant’s counsel relies entirely upon that section of 
the Soldiers’ and Sailors’ Belief Act of October 17, 1940, 
50 U. S. C. A. § 521, providing as follows: 

“At any stage thereof any action or proceeding in any 
court in which a person in military service is in- 
38 volved, either as plaintiff or defendant, during the 
period of such service or within sixty days thereafter 
may, in the discretion of the court in which it is pending, 
on its own motion, and shall, on application to it by such 
person or some person on his behalf, be stayed as pro¬ 
vided in this Act, unless, in the opinion of the court, 
the ability of plaintiff to prosecute-the action or the 
defendant to conduct his defense is not materially af¬ 
fected by reason of his military service.” 

We have concluded that under the circumstances of this 
case the trial court was fully justified in dismissing the ac¬ 
tion for want of prosecution and in refusing to set aside 
such dismissal upon the application of appellant’s counsel. 
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The fact that appellant was in the military service in 1944, 
when the motion to stay was filed, did not create any pre¬ 
sumption that he was still in the service in July 1946. IVe 
take judicial notice of the fact that hostilities ceased in Eu¬ 
rope in May 1945 and in the Far East in August 1945, and 
that soon after the latter date, under the “point system,” 
men who had had long service began to be discharged. 

Furthermore, even had appellant still been in the service 

in July 194-6, he was not entitled to a further stay of the case 

as a matter of absolute right. True, the Act provides that 

such stays shall be granted “unless, in the opinion of the 

court, the ability of plaintiff to prosecute the action * * * is 

not materiallv affected bv reason of his militarv service.” 
« • • 

But the Act does not sav which side shall have the burden of 
showing that the ability of the party to proceed with his 
case is or is not materially affected by reason of his military 
service. The Supreme Court has held that such question is 
within the sound discretion of the trial court. 1 

It seems obvious that the entire difficulty in this case 
arises from the action of appellant’s counsel in leaving the 
court-room when the motion to dismiss was ready for hear¬ 
ing. Neither to the trial court nor to us has he offered any 
explanation of his absenting himself from the hearing. 
There is not even a suggestion that the trial judge unduly 
delayed the matter or took a recess for any but official rea¬ 
sons. It is a reasonable assumption that had counsel 
39 remained and asked for time to make further inquiry 
the trial court would have granted such request. 
Furthermore, it is obvious that if counsel, with the informa¬ 
tion at his disposal, had made prompt inquiry as soon as 
he was served with the motion to dismiss, he could have 
readily ascertained whether or not appellant was still in 
the military service. AYhen the trial court during argument 


1 Boone v. Lightncr, 319 U. S. 561. 


18 


on the motion to set aside the dismissal inquired if appel¬ 
lant was still in the service, his counsel, although he had had 
approximately two months to make inquiry, still contented 
himself with saying he had no knowledge on the subject. He 
took the same position before us. 

We are fully aware that litigants should never be pun¬ 
ished for the acts of counsel, but here, accepting counsel’s 
statements at their face value, appellant himself, with an 
action filed in 1941, has not communicated with his attorney 
for several years and therefore he himself has not shown 
due diligence but has in effect abandoned his case. 

We think we should add the following. During the argu¬ 
ment before us and during the discussion regardingthe then 
status of appellant, appellee’s counsel offered to agree that 
the dismissal be set aside and the case assigned for trial if 
jippellant were still in military service. Desiring to give ap¬ 
pellant every possible protection because of the Soldiers’ 
and Sailors' Relief Act, we communicated with the War De¬ 
partment, giving the same information regarding appellant 
contained in the affidavit of substitute counsel, and within 
less than two weeks we received from the Department defi¬ 
nite information identifying appellant together with the 
names and addresses of his parents at Petersburg, Virginia, 
and the fact that he had been finally separated from the mili¬ 
tary service January 9, 1946, approximately six months 
prior to the dismissal of the action by the trial court. We in¬ 
vited both counsel to an informal conference at which these 
facts were communicated to them, but appellant’s counsel 
took the position that since the trial court, when dismissing 
the action, did not know whether or not appellant had been 
discharged, it had acted erroneously. As stated above, we 
have concluded otherwise. 


Affirmed. 
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41 Motion to Reconsideration and Rehearing and for 

Determining the Record on Appeal 

Comes now the appellant by his attorney and moves the 
Court for reconsideration and rehearing and for a con¬ 
ference to determine the record on appeal upon the motion 
being denied and for reasons states as follows: 

1. The opinion states “no ruling on the motion was 
made or requested because counsel on both sides suggested 
that the case be sent back to the files.’’ 

Tiie original jacket and page 3 of the Record is as 
follows: “Aug 15 1944 Plf’s Motion to Stay Proceedings 
heard Files”. 

The appellant filed two Statements of Proceedings which 
the Court refused to sign. Counsel for appellee by letter 
of November 16, 1946 to Judge McMahon refused a second 
conference to settle the Statement of Proceedings. 

The appellant showed to the lower court and to this 
Court two letters which this Court refused to consider. 
These letters are contemporaneous record and are not 
based on an amazing feat of memory. These clearly and 
unequivocally reveal that Judge McMahon refused to rule 
on the Motion to Stay Proceedings. These letters, were 
written, not like the Statement of Proceedings, with any 
thought or knowledge of an appeal on the question. 

2. Although there is nothing in the record, this Court 
said that counsel for appellant “had long since left the 
Army and resumed control over the case." In the oral 
argument there were statements by counsel for appellant 
as to when lie left the Army and equally important that the 

file of counsel was missing. 

42 This point about counsel was not considered by 
the lower court or advanced by the brief of appellee. 

3. The Motion to Dismiss for Want of Prosecution was 
first set for July 18, 1946 and on page 6 of the Record it 
appears that it was continued by the lower court. Mr. 
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Galiher did not appear and the case was continued for liis 
benefit after counsel for appellant had waited around all 

i 

morning. 

On July 25, 1946 counsel for appellant waited until 12:00 
p. m. After the Judge McMahon left the bench without 
announcing as to the time when lie would return and after 
counsel waited around, counsel told counsel for appellee to 
advise the court of his leaving and of his opposition. 

On page 6 of the Record and in the original file, the 
following appears: “July 7, 1946 M 141 P 434 McMahon 
on Deft’s Motion to dismiss for Want of Prosecution grant¬ 
ed, without opposition." (Emphasis supplied.) 

The opinion states that the motion was argued and 
granted. 

Another instance where the Statement of Proceedings is 
at odds with what occurred. 

4. The carbon of the letter to the War Department and 
the letter and form were tendered to the lower court on the 
Motion to Vacate and to this Court at the oral argument. 

5. Counsel for appellant only knew of appellant’s stay 
at Fort Knox. Let us examine the affidavit of Arthur L. 
Willcher which was sworn to on August 17, 1944. He 
alleges an address upon information and belief and a 
letter dated May 9, 1944 to that address had the affiant 
state that plaintiff was not there and no forwarding ad¬ 
dress was obtained. 

Excepting hindsight, it does not affirmatively appear that 
appellant was ever there and if he had been there a new 
address should or would have been given. 

6. The Court cites Boone v. Lightner, 319 L T . S. 561, 
63 S. Ct. 1223 but seemingly overlooks pages 122S 

43 and 1229. In the present case plaintiff was not 
stationed in Washington, no request made for his 
appearance by the Court, no documentary evidence on the 
merits before the Court, plaintiff’s station unknown, plain- 
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tiff's appearance imperative and a minor's trust funds not 
involved. 

7. While this Court is taking judicial notice, and not 
using hindsight for foresight, it might take judicial notice 
that men have re-enlisted and the Act, as amended, pro¬ 
tects them. 

S. After two appearances on appellee’s motion and tell¬ 
ing Mr. Galiher to advise the lower Court of his position 
and the state of the Record, the Court abused its discretion. 

.9. The Court on appeal did something which the statute 
establishing this Court does not give it authority to do. 

10. What about the rule of newlv discovered evidence? 
Is this one of the exceptions? 

11. The Court refused counsel for appellant’s request 
for the memorandum he was reading from. 

12. It does not appear how the information was ob¬ 
tained, who was interviewed in Virginia and Washington, 
and all the information obtained as there conceivably was 
more than two men by that name. 

13. U. S. V. Abilene & Southern Ry Co., 265 U. S. 274, 
2S8. 

Ratke Patents v. Coe, 74 U. S. App. D. C. 251, 269, 
minority opinion. 

Norris & Hirshberg v. Sec. & Excli. Comm., dec. Feb. 17, 
1947, No. 9272. 

14. Original file and jacket. 

/s/ I. H. HALPERN, 

Attorvoff for Appellant. 


47 Motion to Require Lower Court to Place Plead¬ 
ings in the File or Jacket 

The appellant moves this Court to order the court below 
to return or place in the file below 1) the two Statements 



of Proceedings filed by Appellant, 2) the two Statements of 
Proceedings filed by Appellee, and 3) the letter of Novem¬ 
ber l(i, 194fi from Mr. Galiher, Attorney for Appellee, to 
the trial judge, a copy of which was received by counsel 
for Appellant, concerning the settling of the Statement of 
Proceedings and for reasons therefore states as follows: 

1. The pleadings and letter are believed to be in the 
possession of Judge McMahon. 

2. The office of the Clerk of the court below states that 
Judge McMahon will not place these documents in the file. 

3. Counsel for Appellant has requested the Clerk below 
to place these documents in the file. 

4. Counsel for Appellant learned after the opinion in 
this case that they were not in file upon examination pre¬ 
paratory to a further appeal. 

f>. Counsel had every reason to believe that they were 
in tiie file in the court below and not in the possession of 
tiie trial judge. 

/s/ I. H. HALPERN, 

Attorney for Appellant. 


49 Memorandum 

This case was orally argued in the Municipal Court of 
Appeals January 13, 1947. During the argument appel¬ 
lant's counsel was asked if he had learned whether appel¬ 
lant had been released from the service. He gave a negative 
reply and took the position that the court was not entitled 
to make the inquiry. During the discussion he mentioned 
that lie believed Crowder was from Virginia and that he 
had a relative in Washington. Mr. Galiher, attorney for 
appellee, offered to agree that the dismissal by the trial 
court be set aside and the case assigned for trial if 
appellant was still in military service. There was on 
record in the trial court an affidavit made by substitute 
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counsel in 19-14 to the effect that when last heard from 
appellant was on active service with the United States 
Army Air Forces stationed with the 27th Air Base Squad¬ 
ron, 28th Air Base Group located at Bowman Field, Louis¬ 
ville, Kentucky. A day or so after oral argument we com¬ 
municated with the War Department by telephone giving 
the name Charles C. Crowder and the remainder of the 
information contained in the affidavit on file in the trial 
court regarding him. A day or so later we received a 
return telephone call from the War Department saying that 
the Air Force records, including the desired information, 
had been moved to St. Louis, Missouri, and inquiring 
whether we desired those records checked. We replied in 
the affirmative. On or about January 24 we received a 
further telephone call from the War Department to the 
following effect (which was the information contained on 
the memorandum to which Judge Clagett referred 
50 during the conference with Messrs, Halpern and 
Galiher): Charles C. Crowder. Serial Xo. 7020340. 
Coast Artillery Corps. Attached in 1941 to Signal Corps 
with the 27th Air Base Squadron at Bowman Field, Louis¬ 
ville, Kentucky. Age when separated, 24; 5' 7 l A" tall; 
weight, 142 pounds; brown hair; brown eyes; ruddy com¬ 
plexion. First enlisted March 9, 1938, and discharged 
January 5, 1940. Re-enlisted January 6, 1940, and finally 
separated from service January 9, 194(5. Separated at 
Ft. Bragg, X. C. Mother, Mary Ella Crowder; father, 
William Xathaniel Crowder; Route 4, Box 109, Peters¬ 
burg, Virginia. We then telephoned to Petersburg, Vir¬ 
ginia, and spoke to Mrs. Crowder, who said she was the 
mother of Charles C. Crowder. She said Charles C. 
Crowder had a sister, Mrs. W. L. Xorris, living at 1516 
21st Street, X". W., Washington, D. C. On January 24 we 
went to 1516 21st Street, X. W., where the door was opened 
by a gentleman identifying himself as W. L. Xorris. He 
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was asked if liis brother-in-law, Charles C. Crowder, had 
been involved in a Greyhound bus accident in 1941, and 
he replied in the affirmative and stated that Crowder was 
represented by a lawyer named Halpern and that he 
(Norris) knew Halpern. That ended the conversation with 
Norris. 

As soon as the conference could be arranged, Messrs. 
Galiher and Halpern were informed of the location of 
1 Charles C. Crowder, that he was from Petersburg, Virginia, 
and that he had been discharged from the service January 
9, 194(5; also that we had talked with his brother-in-law, 
Mr. Norris, and that Mr. Norris had identified this Charles 
('. Crowder as the one involved in the accident. 

By the Court: 

/s/ BRICE CLAGETT, 

Associate Judge. 

March 4, 1947. 
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BRIEF OF APPELLEE 


COUNTER STATEMENT OF THE CASE 

The statement of the case contained in appellant’s brief 
is a continuation of his attempt to deny what is plainly in 
the record and which binds him. On Page 2 of his brief he 
attempts to deny certain of the contents of the statement 
of the proceedings signed by the lower Court Judge. Again 
on Page 3 of the brief, counsel for the Appellant takes 
issue with the statement of proceedings and endeavors to 


2 


substitute therefor the contents of a motion filed by him 
in the lower Court. And again on Page 4 of Appellant’s 
brief he endeavors to get before this Court in his state¬ 
ment of the case matters which are not found anywhere 
in this record. 


ARGUMENT 

The Lower Court Had a Right to Dismiss this Cause for 

Want of Prosecution 

This is the only point involved in this litigation. As will 
be seen from the record, this cause was instituted in 1941 
and almost five years elapsed before it was dismissed. 

i 

After this cause had remained dormant for many years 
a motion to dismiss the cause for want of prosecution was 
filed and granted by the Court. At the time the Court 
considered the Motion to Vacate the order of dismissal 
counsel for the Appellant stated that he had no knowledge 
as to the whereabouts of the Appellant and did not know 
whether or not he was in the military service or whether 
he had been discharged. 

It is very easy to determine whether or not a person is 
in the military service of his country, particularly here 
in Washington, D. C. The burden was not upon the Court 
nor upon counsel for the Appellee to determine whether 
or not the Appellant was in the militarv service. Boone v. 
Lightner , 319 IT. S. 561, 63 S. Ct. 1223.’ 

Simply because Appellant was some years previously, 
in the military service, w’ould not prevent the dismissal. 
If the Appellant did not choose to keep in communication 
with his counsel, it would appear that he was not interested 
in prosecuting his claim. And on the other hand if counsel 
was not interested in ascertaining whether or not his 
client was in the military service, it would appear that he 
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was not particularly interested in proceeding with the 
cause. As it turned out Appellant had been discharged 
from the military service some months before the case 
was dismissed. 

When this case was reached for argument in the Munici¬ 
pal Court of Appeals, counsel for the Appellee stated to 
the Court that if the Appellant was still in the military 
service, he would voluntarily consent to have the order 
of the Lower Court set aside and the cause reinstated. 
Counsel for the Appellant upon being asked by the Court at 
the time of argument of the Appeal in the Lower Court, was 
unable to state where the Appellant was and the case pro¬ 
ceeded. Subsequently, the Municipal Court of Appeals on 
its own initiative ascertained that not only was the Appel¬ 
lant out of the military service, but he had been for a 
number of months and was working as a police officer in 
Petersburg, Va. In addition it appeared that Appellant 
had not bothered to communicate with his counsel and it 
also appeared that counsel for the Appellant was known 
to a relative of the Appellant who lived in Washington, 
D. C. 

Thus, it will be seen that at the time the Lower Court 
granted the Motion, Appellant was not in the military serv¬ 
ice and had not been for a number of months: that he had 
not bothered to communicate with his attorney and coun¬ 
sel for the Appellant had not endeavored to locate his 
client. Certainly if Appellee had not seen fit to file this 
motion the case would never have been activated by Appel¬ 
lant. 

Obviously, there should be an end to litigation some 
time and a person who institutes an action should dili¬ 
gently prosecute it or it should be dismissed just as the 
Lower Court did here. Parsons v. Hill, 15 D. C. Appeals 
532. 




CONCLUSION 


The well reasoned opinion of the Municipal Court of 
Appeals indicates the patience shown to the Appellant 
by both the Lower Court and by the Municipal Court of 
Appeals and should be affirmed by this Court. 

Richard W. Galiher, 

637 Woodward Bldg., 
Washington, D. C. 

Attorney for Appellee. 







